T HE recent nationalization of an estimated one billion dollars in American owned property in Cuba has given rise to a myriad of cases in the state and federal courts of this country. At the behest of the American Foreign Law Association, and at their January 1963 meeting in New York City, Professors Baade and Domke discussed these cases and particularly the controversial Act of State doctrine. The remarks of these outstanding experts on the law of nationalization of property are printed here without revision, except for documentation.
THE PRESENT AMERICAN ATTITUDE TOWARDS NATIONALIZATION OF FOREIGN-OWNED PROPERTY
MARTIN DOMKE* WHEN Americans currently talk or write about foreign nationalization problems, they are primarily concerned with the Cuban situation where, for all practical purposes, only American interests are involved. This was not the case with other foreign nationalizations of the recent past, such as the Iranian oil expropriation in 1952, the Egyptian nationalization of the Suez Canal in 1956, and the Indonesian expropriation of Dutch property in 1958. Other expropriations of American interests occurred in some Latin American countries and are in the making in Asia and Africa. Refined techniques are developing in the field of expropriation abroad. There are many forms of creeping nationalization, discriminatory administration and violation of contractual rights of foreign parties. This is especially true with regard to American stockholder interests in foreign corporations: dissolution of the corporation, appropriation merely of its own assets, and sometimes the confiscation of shares. All these issues create difficult questions of application of foreign corporation law with which American courts are faced.
An example of this question is the recent doubt of New York courts on whether the Cuban nationalization of American property rights constitutes nationalization at all within the meaning of section 977(b) of the Civil Practice Act. New York law provides for the appointment of a receiver for the administration of assets of foreign corporations which are dissolved, liquidated, nationalized, or have ceased to do business. Now, the Cuban Law No. 851, of August 6, 1960, provides for the nationalization of Cuban corporations in which Americans were the controlling stockholders. In Schwartz v. Compania Azucarera Vertientes-Camaquey de Cuba,' Judge Baker of the New York Supreme Court vacated a receivership on the ground that the law only nationalized the assets of the Cuban corporation and left the juridic personality of the company in existence, entitled to later compensation, and thus also to be able to do business abroad. In another decision, on November 15, 1962,2 the Appellate Division allowed the Cuban government to intervene in an action of the New York stockholders under section 977(b) of the Civil Practice Act, leaving it doubtful "if indeed they [the powers conferred upon the intervenor by the Cuban decree] are found to be confiscatory." 3 That the American attitude towards foreign nationalizations has become somewhat confused can be shown by reading the notes on the decision of March 31, 1961, of District Judge Dimock in Banco Nacional de Cuba v. Sabbatino. 4 Briefly, the Sabbatino case concerns a situation where a New York broker bought sugar from a Cuban corporation of which more than 90 per cent was controlled by American stockholders. The sugar was loaded on a ship in a Cuban harbor when the Cuban nationalization law was issued on August 1 148 N.Y.L.J., Sept. 21, 1962, p. 13, col. 6; 149 Ibid., Mar. 14, 1963 , p. 17, col. 7. 6, 1960 . The sugar was undoubtedly within the territorial limits of Cuba at the time of the nationalization. In order to get the cargo, the New York brokerage firm made similar contracts with an agency of the Cuban government, Banco para el Comercio Exterior de Cuba. The seller assigned the claim to the Banco Nacional de Cuba, which asked for the sale proceeds in the New York action. Meanwhile, on August 16, 1960, a receiver had been appointed in the person of Mr. Sabbatino, who deposited the money with the New York Trust
Company under the supervision of the court. 5 Both the District Court and the Second Circuit Court of Appeals 6 dismissed the complaint on the ground that plaintiff's claim of title depended on the validity of the Cuban nationalization law and that this Cuban law would not be recognized and enforced in this country because it violated international law.
The international law of foreign nationalization has unfortunately been cast into some confusion. Court decisions of various countries, not only those of the United States, fail to contribute decisively to a clarification of the important issues involved. This kind of confusion or uncertainty becomes evident in the recent resolution of the U.N. General Assembly on sovereign immunity over natural resources. 7 Its article 4 reads as follows:
Nationalization, expropriation or requisitioning shall be based on grounds or reasons of public utility, security or the national interest which are recognized as overriding purely individual or private interests, both domestic and foreign. In such cases the owner shall be paid appropriate compensation, in accordance with the rules in force in the State taking such measures in the exercise of its sovereignty and in accordance with international law. In any case, where the question of compensation gives rise to a controversy, the national jurisdiction of the State taking such measures shall be exhausted. However, upon agreement by sovereign States and other parties concerned, settlement of the dispute should be made through arbitration or international adjudication.
The wording was adopted after twenty-six amendments had been considered, among them one sponsored by the United States, to substitute for "appropriate compensation" the words "prompt, adequate and effective." It remains undetermined which law prevails on the question of compensation-the domestic law of the expropriating country, or international law. Another interesting expression of the American attitude is the recent legislative enactment of Section 630(e) of the Foreign Assistance Act of 1962.8 There, the President is required in a mandatory way to suspend any aid to a country which, in an expropriation after January 1, 1962, has not taken "appropriate steps, which may include arbitration, to discharge its obligations under international law toward such [American] citizen or entity, including equitable and speedy compensation for such property in convertible foreign exchange, as required by international law." 9 This threat of discontinuing foreign aid may play a decisive role in negotiations with Brazil and Ceylon on compensation for expropriated American interests. 9 a Unfortunately this aspect of expropriation without compensation was not determined by Circuit Judge Waterman in the Sabbatino case: "Whether a government's failure, in and of itself, to pay adequate compensation for the property it takes is a breach of international responsibility, we decline at this time to attempt a resolution of that difficult question."' 0 Suffice it to note here what the Secretary of State, Dean Rusk, recently said at a meeting of the National Business Advisory Council: "Any sovereign national has the right to expropriate property, whether owned by foreigners or nationals. In the United States we refer to this as the power of eminent domain. However, the owner should receive adequate and prompt compensation for his property.""
We now observe a curious interplay of the executive and judicial authority to determine the effect of foreign nationalization on American property rights. One should not lose sight of the basic fact that this is less a political question than one of monetary interest to the American taxpayer whose property rights in foreign investments abroad have to be safeguarded. In this field there is great confusion regarding two concepts of international law: immunity and the Act of State doctrine. Briefly, immunity concerns the exemption of a foreign state from the jurisdiction of other coun- tries, immunity ratione personae. The Act of State doctrine is based on an immunity ratione materiae, namely that the foreign judge should not be allowed to review the acts of another sovereign which were done within the latter's territory.
An example of the confusion is the case of Pons v. Republic of Cuba. 1 2 There, a former official of the Cuban government had in his possession about $56,000 which he undoubtedly had to return to the Cuban government. In z n action of the Cuban government, he made a counterclaim for compensation for the value of his property which was confiscated in Cuba. The courts dismissed this counterclaim, the Court of Appeals stating the rule "that a foreign sovereign's seizure of its own national's property in its own territory cannot be reviewed in our courts.' 3 An interesting incident in this case was the fact that the court "invited the Department of Justice and the Department of State to file briefs, if they should see fit, expressing their views on any issues or question of interest to them in this case."' 14 No briefs were filed.
It may be that our government felt that it did not have to give any expression of its views on Cuban nationalizations, since a Cuban national and not a American was involved. Generally, the relationship of a national to its own government is not a question of international law. Immunity is not involved if the government itself sues in the courts of this country. This is the case in Banco Nacional de Cuba v. Sabbatino, 7 where the Cuban government claimed the proceeds of the sugar sale through its bank. Immunity only plays a role where the foreign government or its agency is the respondent in a law suit. The courts in this country are generally inclined to accept a sug- gestion by the State Department of immunity of the foreign government as conclusive and will dismiss the claim against the foreign government for lack of jurisdiction.
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An exception to this acceptance of the State Department's suggestion can be found in the Czechoslovakian nationalization cases which were decided by the New York Court of Appeals as recently as November 1, 1962.1 There the court, in affirming the decisions below, considered the suggestion of the State Department as outside of the usual function when the suggestion of immunity thereby tried to determine title to assets of a foreign nationalized bank.
As far as the immunity concept is recognized in Cuban matters, the famous case of Rich v. Naviera Vacuba 20 may be mentioned. There, the merchant vessel Bahia de Nipe, owned by the Cuban government, came to Norfolk where the captain and the crew sought political refuge. One libelant, the United Fruit Company, claimed that the cargo of sugar had been unlawfully confiscated by the Cuban government. All courts unanimously agreed on the immunity of the Cuban government, after the State Department suggested a release of the ship and its cargo. 21 Confusion also exists in this field of sovereign immunity of the Cuban government, since the United States has severed diplomatic relations with it. In Dade Drydock Corp. v 26 where the respondent had not obtained a suggestion for immunity from the State Department, the court reversed, holding that the contract for the promotion of tourist trade to Cuba was of a commercial character. This was followed in Three Stars Trading Co. v. Republic of Cuba. 27 In that case of a breach of a contract for the sale of frozen shrimp by the Cuban Department of Fisheries, the court said: "If Cuba is permitted to collect dollars on its commercial activities it must respond in our courts on its commercial contracts. The confusion regarding the concepts of immunity and also of the Act of State doctrine-the latter to be discussed instantly-led Senator Ervin to introduce a bill to provide means of redress for the unlawful seizure of American property by foreign governments. The bill provides as follows:
If the matter in controversy in any such action involves, or arises out of, an act of a foreign state in violation of general principles of international law, or of a treaty to which the United States and the foreign state are signatories, it shall be no bar to the maintenance of the action that it is brought against a sovereign state, without its consent, or that it involves the validity of official acts of such state. State doctrine is challenged, namely whether the American judge should be free to adjudicate the effect of foreign nationalizations when the latter are in violation of international law. In other words, are exceptions possible from the application of the Act of State doctrine? This issue was raised in recent decisions regarding the Indonesian nationalization of Dutch tobacco in Dutch and German courts, granting such an exception (Court of Appeals, Amsterdam), and denying it (Court of Appeals, Bremen). 0 In the United States, both Judge Dimock and Judge Waterman in the Sabbatino case considered the Cuban nationalization of American property interests in violation of international law and therefore held the Act of State doctrine not applicable.
It is generally accepted that this doctrine is not a rule of international law. The Institute takes no position whether the afore rule stated in § 41 permits examination in the United States of the validity of an act of a foreign state challenged as in conflict with it but calls attention to the fact that in such situations there ig no precedent expressly contrary to the possibility that an act so challenged could be examined.
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This viewpoint was shared by both Judge Dimock and Judge Waterman in the Sabbatino case. Both judges did not feel inhibited from excluding the application of the Act of State doctrine in a case before them, where the Cuban nationalization measures against American interests were considered as violating recognized principles and rules of international law.
Suffice it to note here that the many expressions of the Executive on the abhorrent and confiscatory character of the Cuban Law No. 851 were considered as freeing the courts from any inhibition to adjudicate the issue of validity and recognition of the Cuban meas- ures. In other words: A situation did prevail, similar to that in the second Bernstein case. 33 There the Nazi government had forced the transfer of title to two merchant ships of plaintiff, a Jewish national of Germany. The Act of State doctrine, excluding a review of the acts of the foreign government, was not applied by the Court after the State Department had notified its policy "to relieve American courts from any restraint upon the exercise of their jurisdiction to pass upon the validity of the acts of Nazi officials." 3 4 The case was ultimately settled. Unfortunately, the Executive appears not to share the court's determination in the Sabbatino case that the State Department in various notes and communications on Cuban nationalization "has expressed a lack of concern as to the outcome of the litigation." 3 8
In the pending proceedings of the Sabbatino case, the Supreme Court of the United States, by an order of November 20, 1962, invited the Solicitor General to express the views of the United States. The latter's Memorandum stated the premise of the Bernstein cases:
[A] court will not examine into the acts of a foreign state affecting property within the latter's territory unless the Executive Branch states, in some formal manner, that it has no objection to such examination.... We take no position at this time as to whether this is a permissible or desirable limitation on the Act of State doctrine.
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This, indeed, is not a favorable omen for the protection of property rights of Americans. Anyway, in the event that a writ of certiorari is granted as urged by the Solicitor General, he "will undertake to present a full statement of the position of the Executive Branch and supporting argument upon the merits."
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In a case like Sabbatino, it is the foreign government itself as claimant which seeks to reap the benefits of its nationalization measures with the aid of foreign courts. All the more, the courts should not abdicate their function to determine the private rights of American citizens, irrespective of the attitude the government has Since the Cuban expropriation legislation is "normally" applicable by virtue of conflict of laws rules prevailing in the United States, legal recognition of the changes effected by such legislation can only be excluded by exceptional rules restricting or supervening the "normal" ones. It has been contended by authors, and increasingly held by eminent courts, that the "normal" conflict of laws rules are indeed supervened by the appropriate rules of public international law. It has also been held by the Fifth Circuit, 4 but seemingly not been argued by many writers, that the "normal" rules are similarly supervened by the public policy of the forum., I shall deal with each of these points in turn. But first, of course, we have to dispose of a point which, to the extent that it is pertinent, makes all considerations of international law and of public policy irrelevant.
I mean, of course, the Act of State doctrine.
I THE ACT OF STATE DOCTRINE
As formulated by the Supreme Court, this doctrine means that "the courts of one country will not sit in judgment on the acts of the government of another done within its own territory. here, it obviously prevents judicial inquiry into the validity of the Cuban expropriation measures.
It has been asserted that the Act of State doctrine is subject to a limitation-or better, a potential limitation-and to an exception. The limitation, based on the decision of the Second Circuit in the second Bernstein case, is that the Executive can, by a "supervening expression of Executive policy," free the courts from the restraints of the Act of State doctrine." The exception is based on a controversial reading of the Supreme Court's Act of State doctrine cases 7 as well as on the decision of the Supreme Court of the Colony of Aden in the Rose Mary case." It holds that the Act of State doctrine is not applicable where the act in question is in violation of international law. This latter exception has been recognized by the District Court in the Sabbatino case, 9 but abandoned by the Second Circuit. Thus, it presently seems to be without judicial sanction in the United States.
The possible limitation of the Act of State doctrine by executive declaration, on the other hand, is currently at the heart of the dispute. There seems to be some question whether Bernstein II is good law-i.e., whether the Executive can limit the scope of the Act of State doctrine at all. For whatever it may be worth, I regard this point as settled in the affirmative.
The next question-the focal point of the Sabbatino case at the present stage of the proceedings-is whether the Executive has in fact and in the proper form manifested its will that ihe courts be freed from the restraints of the Act of State doctrine. This depends on the degree of clarity required, and on an appreciation of executive action or inaction in accordance therewith. The Second Circuit has deemed it sufficient that "the State Department has expressed a lack of concern in the outcome of the litigation." The court held that there has in fact been such an expression of lack of concern.
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The Solicitor General, on the other hand, contends that the Executive Branch must state "in some formal manner, that it has no objection" to the examination of the relevant foreign act of state; and he challenges the Second Circuit's finding that there had been such a statement as "erroneous."" Presumably, this issue will be settled if and when the Supreme Court decides to review the Sabbatino case;' 2 and I feel little temptation here to act as a prophet at this time. But let us assume that the Second Circuit's decision on the Act of State aspects of the Sabbatino case is upheld. This will meanand has already meant in several subsequent cases decided in the Fifth Circuit-that courts in the United States are now free to adjudicate the validity of the Cuban expropriation decrees. But by what standards are they to be guided in doing so?
II

PUBLIC INTERNATIONAL LAW
Let us start with international law, by all odds the less unruly member of our team of horses, and let us assume that international law still requires some-if not full-compensation for the nondiscriminatory nationalization of the property of aliens, and possibly full compensation for individual and discriminatory expropriations. " ' Let us further assume that Cuba was not under international law entitled to take the relevant measures as legitimate acts of reprisal, and as of the time of adjudication, is not entitled to valid 20 Banco National de Cuba v. Sabbatino, 307 F.2d 845, 858-59 (2d Cir. 1962 212, 216, 217 (1963) .
12 Certiorari was granted in Sabbatino on February 18, 1963. 31 U.S.L. WEE 3259 (Feb. 18, 1963) .
13 See the authorities on both sides of the controversy collected in Banco Nacional de Cuba v. Sabbatino, 307 F.2d 845, at 862-64 (2d Cir. 1962). Note, incidentally, that the present writer did not, in the article cited id. at 864, assert that adequate compensation is not required by international law. He merely stated that the question was "quite doubtful" with respect to general expropriations, but then went on to assume-without so deciding-that the obligation to pay compensation in such cases still exists, at least as between non-socialist states. setoffs or counterclaims. In other words, let us proceed from the premise that the Cuban expropriation measures, so far as they affected the property of aliens, had features which were and are contrary to international law. What are the legal consequences of such irregularities?
The Second Circuit has held in the Sabbatino case that one whose property 'was expropriated in violation of international law may attack in the United States the validity of the expropriator's title. 14 In so holding, the court expressly met-or, as I will of course contend, sought to meet-my argument that the wrong under international standards is not in the taking but in the failure to pay compensation for the taking, that international tribunals have never granted restitution of the property taken, and that the expropriator therefore has good title to the property seized, subject to a duty to pay damages.
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The court seems to accept these arguments at face value, much to my delight and-at least so I hope-equally to the dismay of mine enemies. 16 But it goes on to say that national courts also play a part " that no international tribunal has ordered specific performance or restitution. He asserts: "The practice of giving specific restitution which was established against Portugal earlier this century in respect of ecclesiastical properties of foreigners is still a normal remedy." Id. at 681. My reading of the Portuguese Religious Properties cases is to the contrary; see Permanent Court of Arbitration, awards of September 2, 1920, France v. Portugal, I R.IA.A. 11-14; and Great Britain v. Portugal, id. at 14-16. These cases arose out of the seizure by Portugal, in accordance with a decree of October 8, 1910, of certain properties held in the name of French and British nationals but used by religious corporations. The latter had been dissolved by the decree, and their assets had been declared forfeit to the state. The legality of the dissolution of the religious corporations and of the confiscation of their assets was not an issue. France and Great Britain claimed that the holding of title for the use of religious corporations was lawful at the time of the acquisition of the properties by their nationals, and that the seizure of the properties therefore constituted an interference with vested rights in violation of international law. Both claimant states sought "la restitution ou la valeur" of the properties; and both stated in identical language that they did not question either "la Idgalit6 ou . .. la validit, au point de vue du droit interne portugais, des actes du Gouvernement de ]a Rdpublique Portugaise." British Observations gdndrales of February 21, 1914, at 6; French Observations g~ndrales of January 31, 1914, at 18, 18. Portugal did not dispute the principle of international law on which the claims were based, but contended that the "ownership" of the religious properties by foreign nationals was a sham and a subterfuge to avoid the incidence of the Portuguese mortmain laws. There were altogether 30 claimants (20 French, 10 British), and 28 [Vol. 1963:281 in the development of international law; that they are competent to grant restitution; and that this remedy-whether it be a feature of international or of domestic law-will often be the only deterrent to violations of international law.
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It is difficult to quarrel with a decision which obligingly assents to lay down new law. But I for one doubt whether this holding in Sabbatino will be accepted throughout the world as a new rule of judge-made customary interrqational law. For the court assumes, without any discussion, that it is the individual and not his government who can invoke the protection of international law against foreign confiscations. This, I submit, is quite wrong. Under international law, the United States was entitled to claim reparation from Cuba, be it compensation or restitution. The individual concerned has, at least in the absence of treaty provisions to the contrary, no rights under international law. Consequently, "Mr. Sabbatino" could claim neither compensation nor restitution from Cuba on the basis of international law.' 8 In the Indonesian tobacco case' 9 which I discussed in the article cited by the court, the Netherlands government had at least in a formal note stated that it regarded the expropriations in question to be "absolutely at variance with international law and therefore unproperties involved (19 held by French nationals, 8 by British nationals, and one held jointly by both). Claims with respect to 5 properties (4 British, I French) were dismissed. The panel of the Permanent Court of Arbitration held that "Le Gouvernement de la R1publique Portugaise conservera titre de propridtaire" 21 of the remaining properties, and awarded lump-sum indemities to the French and British governments. I R.I.A.A. at 13-14, 16. The two exceptions concern a chapel and a girls' school held by French claimants. The former had been seized but was not in use at the time of the award, and the latter was still in operation. The Tribunal ordered the chapel, which had been devised to two French nuns (Denise Alis and Marie Solomiac) who under canon law could not hold property, to be "laisske" to them in order to be put at the disposition of the Papal nuncio in Lisbon. With respect to the girls' school, the Tribunal held that it was to be permitted to remain in operation but to revert to Portugal in exchange for an indemnity when no longer used for its present purpose. I R.IA.A. at 14. It seems rather hard to regard the Tribunal's disposition of the AlisSolomiac claim as a "precedent" for anything but the proposition that only in the rarest of instances (here: one out of 23 successful claims) will an international tribunal with power to do so actually order restitution instead of awarding pecuniary compensation. lawful and invalid." 2 Consequently, an identical assertion of a private plaintiff in a German court, even if it came from an improper party, did at least not prejudice the real party in interest. But in the Cuban case, the United States government has never asserted that the expropriations are invalid. It has not even unequivocally stated that it will, contrary to all previous practice, seek restitution instead of compensation. It may be assumed that the confiscation is unlawful under international law, i.e., so far as relations between the Governments of the United States and Cuba are concerned. But that does not mean that Cuba, as between itself and petitioner, does not have valid title to the expropriated property so far as our courts are concerned. It seems rather hard to believe that under these circumstances, a private plaintiff should be entitled to seek a remedy for a public wrong which is not sought by his government.
Let me summarize my comments on the role of international law in this connection. I am prepared to stick by my assertions (1) that acts in violation of international law are not void under the internal law of the actor state; (2) that international law does not regulate the "property" side of territorial expropriations, but merely imposes, in appropriate cases, an obligatio to offer monetary compensation; and (3) that the standard remedy for "illegal" expropriations is monetary compensation, not restitution.
24 But even if it should develop that-due to the initiative of the Second Circuit, or otherwise-restitution becomes a standard international law remedy for "illegal" expropriations, this will not alter the picture.
It still will be up to the government, not the private litigant, to assert the remedy. The United States, at any rate, seems unlikely to do so. For as spokesmen of the State Department have recently declared on two separate occasions, the United States is now of the opinion that compensation for the taking of American property abroad must be "reasonably adequate and reasonably prompt." ' 2 5 Since this clearly implies acquiescence in the practice of deferral of payment, it seems hard to believe that after the delay thus indicated, protest will be contended to unsettle changes of title effected in the meantime.
III PUBLIC POLICY
This, to coin a phrase, is not the end of the matter. Once it is admitted that foreign expropriation legislation which is not protected by the Act of State doctrine can be refused recognition if found to be contrary to the public policy of the forum, it still can be contended that a foreign expropriation in violation of international law is ipso facto contrary to public policy. Where the forum's own nationals are concerned, I find this argument quite compelling. 
88, 94 (1963).
"5Ball, American Business Abroad, 46 DEP'T STATE BULL. 912, 914 (1962); Chayes, The Lawyer and the Alliance for Progress, 47 id. 192, 195 (1962) : "The right to take private property is implicit in sovereignty. Our own Constitution recognizes it. And the United States has long conceded that other countries have the right to expropriate property, including that of Americans, provided they offer just compensation, that is, compensation that is reasonably adequate and reasonably prompt."
21 See Seidl-Hohenveldern, Reprisals and the Taking of Private Property, 9 NETrhR-LANDS INTERNATIONAL LAw REvIEW 470, 476 (special issue 1962): "If it is not against the public policy of the forum to recognize a title 'won' by robbing an innocent citizen
We have now reached the topic of public policy. As my Lord Burrough said, "it is a very unruly horse, and once you get astride it you never know where it will carry you.1 2 7 Let us see briefly where it has carried the Fifth Circuit.
On October 17, 1962, the Fifth Circuit decided three cases involving Cuban expropriations. The leading case, Rodriguez v. Pan An erican Life Ins. Co., 28 is an action under life insurance policies issued to Cubans in Cuba by a Louisiana company with a branch office in Havana. The branch office had been nationalized and the Cuban state substituted as the obligor of all policies outstanding in Cuba, but the company did not stress this defense here. Instead, it argued that the policyholders were "proscribed nationals." They had occupied positions of importance under the Batista regime, and early in 1959, their properties had been declared forfeit to the Cuban State.
As already mentioned, the Fifth Circuit followed the lead of the Second Circuit in holding that by virtue of what is here termed the consistent, repeated, and current position of the State Department, the Act of State doctrine does not apply to Cuban expropriations.2 But obviously, the proscription decrees here set up in defense were not in violation of international law, as they were aimed only at Cuban nationals. Nevertheless, the Court of Appeals directed the District Court to determine "whether the Cuban decrees are confiscatory or whether the particular decrees are otherwise violative of fundamental concepts of justice, and, therefore, without status, in these particular cases." 30 In other words, the court held the confiscation of an alien's property by the state of his own nationality within the territory of such state to be violative of the forum's public policy. 81 The 424 (5th Cir. 1962 ). Appellee, a Cuban national who had purchased three annuity policies from appellant in Cuba, brought suit on these policies in the United States. Appellant company pleaded, inter alia, that Cuba had expropriated not only its properties in Cuba, but also specifically substituted, by Cuban legislation, the Republic of Cuba as the obligor, under all policies outstanding in Cuba. With respect to this latter defense, the Fifth Circuit stated:
This Court . . . applied the legal principles enunciated in Judge Waterman's opinion in Sabbatino to actions by Cuban nationals now residing in the United States for the cash surrender value of policies issued by Pan American; held that "Our courts are not compelled by the Act of State Doctrine to give force and effect to the decrees of the Castro government in Cuba"; and reversed orders dismissing the complaints and remanded the cases to the District Court for determining, upon development of all the facts, whether the Cuban decrees involved were confiscatory and violative of the principles of international law "and therefore without status in these particular cases." Id. at 428. It would seem that the court is here interpreting Rodriguez (supra note 4, discussed supra text at notes 28-31), as being decided on grounds of international law, not public policy. This would seem to pose a curious paradox. For only the American com-not trouble you with these. It seems that the public policy issue is raised in its classical form in the three cases decided on October 17. The Act of State doctrine does not apply, but neither does international law. Once you accept the proposition-quite doubtful to me in the life insurance cases-that the "proper" law is Cuban, Cuban law will govern unless its applicability is excluded by the public policy of the forum. If the public policy of the forum indeed condemns all foreign confiscations irrespective of the nationality of the victims, as the Fifth Circuit has expressly indicated, our problem is solved. Either the Act of State doctrine applies and the confiscation is recognized, or the Act of State doctrine does not apply and the consfication is not recognized. The rule is, of course, broad enough to cover the Sabbatino case, without the necessity of recourse to international law.
IV FEDERAL AND STATE LAw
This brings me to the last point which I propose to discuss. sits has incorporated the rule into its law. This is the case in New York and in Florida-with the Bernstein 11 limitation at least in the latter state-and, to judge by a hurried look into "Sheperds," also in Indiana, Massachusetts, New Jersey, Texas, and Oregon. Suppose a state has no decision in point. Then a federal court sitting there would presumably be free to assume that the state court would in all probability follow the lead of the other states and recognize the Act of State doctrine.
But suppose a state court expressly rejects the Act of State doctrine. Here, in my opinion, Klaxon fails. Under 28 U.S.C. § 1257, there will be no certiorari from the decision of the state court of last resort, because there is no violation of the Constitution, a federal statute, or a treaty. On the other hand, I, for one, would maintain that a federal court sitting in a state which has rejected the Act of State doctrine still has to give effect to it. For the doctrine is, in my opinion, not only a rule of the conflict of laws, but also a rule of judicial abstention, laid down by the Supreme Court of the United States for the entire federal judiciary.
Consequently, as a practical matter we may conclude that the Act of State doctrine will be in danger only where there is either no diversity or where the object in controversy is less than $10,000. In all other cases arising in "doubtful" states, one of the parties will remove. 41 In Bernstein 1I, the State Department had declared that: [T] his government has consistently opposed the forcible acts of dispossession of a discriminatory nature practiced by the Germans on the countries or peoples subject to their controls," and that: "[T]he policy of the Executive, with respect to claims asserted in the United States for the restitution of identifiable property (or compensation in lieu thereof) lost through force, coercion, or duress as a result of Nazi persecution in Germany, is to relieve American courts from any constraint upon the exercise of their jurisdiction to pass upon the validity of the acts of Nazi officials." The court, faced with this declaration, permitted the plaintiff to allege matters otherwise barred by the Act of State doctrine. Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F.2d 375, 376 (2d Cir. 1954) . Thereupon, the case was settled, so that, strictly speaking, there never was a decision as to the legal effect, if any, of the first part of the declaration here quoted.
countervailing federal public policy, a federal court would also probably give effect to a clearly expressed state public policy.
But where do you find such a policy, and how do you shape a federal rule of public policy where there is no express state public policy and no executive declaration? 42 The issue is complicated even where, as in New York, you have state court decisions on public policy in the field of expropriations. For all of these decisions, so far as I can determine, proceed from the assumption that the Act of State doctrine is applicable. Take, for instance, the case of Kleve v. Basler The facts are about on all fours with some of the Cuban insurance cases, especially with Menendez, where the insurance company had actually paid the confiscating government. In the Kleve case, Mr. Justice Peck held:
As for the very obnoxious and offensive character of the German decrees, the court is obliged to hold that governing law is no less controlling because it is bad law. The plaintiffs shift the point when they argue that our courts will not enforce foreign law contrary to our own public policy. This is not a case of enforcing German law here but rather of necessarily recognizing the force of German law in Germany. Certainly, our courts would not enforce the German law by applying it to the assets of these plaintiffs in this country, but we cannot undo or set at naught what has been done by the German government with the assets of the parties in Germany. 44 '
42 See Banco Nacional de Cuba v. Sabbatino, 307 F.2d 845, 859 (2d Cir. 1962): "The right to just compensation in return for property taken by the government is certainly well established in American jurisprudence. It is even protected by the Constitution, Amend. V. Therefore, it is likely that any taking of one's property without provision for adequate compensation is contrary to the public policy of this forum.... But we are aware of the admonition that public policy is an 'unruly horse.' The concept has proved to be a very difficult one to confine when one seeks to apply it. We are not entirely certain what the American public would consider to be the proper policy of the United States with respect to expropriation of the property of aliens by foreign sovereigns when the property has its situs within the foreign countries. Also, decision of this case based upon the public policy of this forum is undesirable because reliance upon such a basis for decision results in a nationalistic, or municipal, solution of a problem that is clearly international." But see United States v. Belmont, 301 U.S. 324, 332 (1937): "The public policy of the United States relied upon as a bar to the action is that declared by the Constitution, namely, that private property shall not be taken without just compensation. But the answer is that our Constitution, laws and policies have no extraterritorial operation, unless in respect of our own citizens .... What another country has done in the way of taking over property of its nationals, and especially of its corporations, is not a matter of judicial consideration here. Such nationals must look to their own government for any redress to which they may be entitled. 
